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 1.  TIME:  9:00   CASE#: MSC18-01729 
CASE NAME: TOUMA  VS.  BUDEE, INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY BUDEE, INC. 
* TENTATIVE RULING: * 
 
Granted.  Counsel is directed to serve the order granting the motion on defendant, and 
reminded that counsel is not relieved as counsel of record until the order is served on the client 
and proof of service on the client is filed with the court. 

  

 2.  TIME:  9:00   CASE#: MSC18-02588 
CASE NAME: PERRIGO  VS.  PETCO ANIMALS 
HEARING ON MOTION FOR ATTORNEYS' FEES, COSTS AND INCENTIVES 
FILED BY NICOLE PERRIGO 
* TENTATIVE RULING: * 
 
See line 3. 

  

 3.  TIME:  9:00   CASE#: MSC18-02588 
CASE NAME: PERRIGO  VA.  PETCO ANIMALS 
HEARING ON MOTION FOR APPROVAL OF PAGA SETTLEMENT AND JUDGMENT 
FILED BY NICOLE PERRIGO 
* TENTATIVE RULING: * 
 

Hearing required. 

Plaintiff Nicole Perrigo moves for approval of her PAGA settlement with Petco Animal 

Supplies Stores, Inc. 

Settlement Approval Standards: 

For class action settlements, there is an established body of law setting forth the 
standards for approval.  For PAGA claims, there is less guidance.  The Legislature’s express 
command that PAGA settlements be approved by the court necessarily implies that there is 
some substantive dimension to the review.  (Labor Code § 2699(l).)  The Court has found no 
binding authority, but one federal District Court has addressed the issue.  In O’Connor v. Uber 
Techs, Inc. (N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class 
action settlements that included PAGA claims in part because the plaintiffs’ claims added up to 
as much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% 
of their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA 
representative claim, they take on a special responsibility to their fellow aggrieved workers who 
are effectively bound by any judgment. [citation omitted]  Such a plaintiff also owes responsibility 
to the public at large; they act, as the statute’s name suggests, as a private attorney general, 
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and 75% of the penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of 
employers and employees about their rights and responsibilities under this code.’”  (Id., at 
1134.)  In that case, the LWDA itself filed a brief stating that “[i]t is thus important that when a 
PAGA claim is settled, the relief provided for under the PAGA be genuine and meaningful, 
consistent with the underlying purpose of the statute to benefit the pubic and, in the context of a 
class action, the court evaluate whether the settlement meets the standards of being 
‘fundamentally fair, reasonable, and adequate’ with reference to the public policies underlying 
the PAGA.”  (Id., at 1133.)  The Uber Techs court noted that “a court may reduce the penalty 
when ‘to do otherwise would result in an award that is unjust, arbitrary and oppressive, or 
confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  Nonetheless, the court noted that 
the plaintiff had provided no “coherent analysis” to justify the “relatively meager value” assigned 
to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

Terms and Background of the Settlement: 

The gravamen of the complaint here is what are colloquially called “seating violations.”  

Under Wage Order 7-2001, “[a]ll working employees shall be provided with suitable seats when 

the nature of the work reasonably permits the use of seats.”  Plaintiff alleges that defendant 

violated this requirement, which also was set forth in the required notice to the LWDA. 

The total amount of the settlement is $1,013,610.  One-third ($337,870) would be 

attorney fees, $21,759.05 litigation costs, $45,000 incentive awards, and $16,000 in settlement 

administration costs.  The remaining $592,980.95 would be PAGA penalties, 75% ($444,735.71) 

of which would be turned over to the LWDA, and 25% of which ($148,245.24 would be awarded 

to the aggrieved employees. 

Another notice was provided by two others, Jessica Flett and Patricia Alvarez.  Neither 

actually was added as a plaintiff to the suit.   

The parties engaged in significant mutual discovery. 

Petco “has represented” to plaintiff that it has instituted and notified its employees about 

“a policy that permits employees to use seats while performing cashiering duties at the front-end 

registers” and provided a sufficient number of suitable sets.  This was supported by discovery.   
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PAGA penalties under Labor Code section 2699(f)(2) are $100 per aggrieved employee 

per pay period for the initial violation, and $200 for each subsequent violation.  Plaintiff 

estimates the maximum penalty at $4,853,100.  The settlement represents a recovery of $25 

per pay period for regular cashiers at front-end registers, and $8 per pay period for occasional 

cashiers.  Each aggrieved employee’s amount will be based on work weeks and status either as 

a regular cashier or occasional cashier.  No claim or claim form will be required.  Any remaining 

uncashed checks would be provided to a third party, “Worksafe,” “a non-profit organization 

based in Oakland that is dedicated to promoting safe and healthy workplaces through 

education, training, and research.”  The parties and counsel have no connection to Worksafe.  

(Lauinger Dec., Par. 12.) 

The settlement agreement provides that the plaintiffs release on their own behalf and the 

State of California “any and all claims, rights, or causes of action for penalties, attorneys’ fees, 

or costs under PAGA that arise from or are based on the allegations that Petco failed to provide 

suitable seating to Aggrieved Employees during the PAGA Recovery Period[.]”  (Par. F.1.) Thus, 

there is no purported release of other claims under the Labor Code unrelated to “seating.” 

Petco denies all liability and asserts that it had an appropriate policy in place before the 

litigation was filed.   

Analysis of the Settlement: 

The civil penalties appear to be approvable, as is the method of payment and the 

release from liability.  The Court has two concerns about the settlement, however. 

First, as plaintiff notes, in a PAGA case, there is no statutory authority for the incentive 

payments to the three employees, two of whom are not even plaintiffs in the action.  While the 

incentive payments have a tradition in class action settlements, in which there is an award of 

damages that can be apportioned in the discretion of the court, there are no “damages” here.  

The statute specifically authorizes civil penalties and attorney fees and costs.   

Second, the Court is concerned that the settlement contains no injunctive relief or other 

provisions governing the obligation of Petco to provide appropriate seating.  Plaintiff’s counsel 

represents that Petco has notified employees of such a policy, but it has not been provided to 

the Court.  It may seem unlikely that Petco would return to the same practices that led to the 

litigation, but Petco claims that it always had a compliant policy.  In the absence of any provision 

of the settlement or evidence indicating the current policy, the settlement appears to leave 

unresolved the primary issue it raised.  The Court is not inclined to say, at this point, that the 

settlement must include injunctive relief, but there should be some evidence in the record to 

indicate that the alleged violation that led to the suit is not continuing.  (In Uber Techs, supra, 

201 F.Supp.3d at 1117-1118, 1130-1133, the court considered the existence of defendant’s 

commitments to change policies that were at issue in the litigation.  In finding the settlement 

inadequate, that court noted that “the non-monetary relief is of limited benefit to the class, and 

the settlement does nothing to clarify the status of drivers as employees versus independent 
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contractors, the settlement of the non-PAGA claims does not substantially vindicate PAGA.”  

(Id., at 1135.) 

 Accordingly, counsel should be prepared to address these issues at the hearing. 

Attorney fees: 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  While a common fund fee is appropriate here, even a proper common fund-based 

fee award should be reviewed through a lodestar cross-check.  In Lafitte v. Robert Half 

International (2016) 1 Cal.5th 480, 503, the Supreme Court endorsed the use of a lodestar 

cross-check as a way to determine whether the percentage allocated is reasonable.  It stated:  

“If the multiplier calculated by means of a lodestar cross-check is extraordinarily high or low, the 

trial court should consider whether the percentage used should be adjusted so as to bring the 

imputed multiplier within a justifiable range, but the court is not necessarily required to make 

such an adjustment.”  (Id., at 505.) 

Plaintiff seeks a fee award of $337,870.  Counsel have submitted documentation 

indicating that the lodestar award would be $371,087.50.   

The Court has some concern that the hourly rates charged are not well-documented.  In 

particular, 75% of the hours spent on the case were spent by the highest-billing attorney, Mr. 

McInerney, at a rate of $925 per hour.  This raises a question as to whether work in the case 

was distributed to the least expensive attorney qualified to perform the particular task in 

question.  (See Morris v. Hyundai Motor America (2019) 41 Cal.App.5th 24, 41 [reduction 

appropriate where “name partners were doing work that could have been done by lower billing 

attorneys”].) On the other hand, counsel represent that the case was taken on a contingency 

basis.  This could justify a multiplier to the lodestar amount.  (Ketchum v. Moses (2001) 24 

Cal.4th 1122, 1132.)  The total fee, based on the hours, is $371,087.50.  Thus, the fee 

requested is about 90% of the lodestar.  If this were a lodestar fee application, further 

explanation would be required.  Given that this is a “common fund” fee, and the lodestar 

analysis is only for purposes of the “cross check” required by Lafitte, the Court finds that no 

adjustment is necessary, and the fee is acceptable. 

The cost awards appear to be approvable. 

If the settlement is approved, the Court will approve the fee and cost request.  As to the 

representative payment, see the discussion in the context of the settlement approval motion.  

 

 

 


